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June 12, 2019

Stephanie LL Eaton
Direct Dial (336) 63 t-t 062

seatonQospilmanlaw.corn
tLicensed in NC, SC and FL

Virt SCPSC E-FILING DMS
The Honorable Jocelyn G. Boyd
Chief Clerk/Administrator
Public Service Commission of South Carolina
101 Executive Center Drive
Columbia, SC 29210

Re: Application of Duke Energy Progress, LLC for Adjustments in Electric Rate
Schedules and Tariffs and Request for an Accounting Order;
Docket No. 2018-318-E

Dear Ms. Boyd:

Please find attached for electronic filing with the South Carolina Public Service
Commission (nCommissiono), the Response of Walmart Inc. to Petition for Reconsideration filed

by Duke Energy Progress, LLC, in the above-referenced case. By copy of this letter, I am

serving all parties of record via Electronic Mail.

Please contact us if you have any questions concerning this filing.

Sincerely,

SPILMAN THOMAS & BATTLE, PLLC

By
Stephanie U. Eaton (SC Bar No. 80073)
Carrie Harris Grundmann

Derrick Price Williamson
1100 Bent Creek Boulevard, Suite 101

Mechanicsburg, PA 17050
dwilliamson s ilmanlaw.com

SUE/sds
Attachments
c: Certificate of Service

Cottnsei /o Walmarr Inc.

Spilman Thomas & Battle, PLLC
110 Oakwood Drive. Suite 5001 Winston Salem, NC 27103 I P 3367254710

I F 3367254476
West Virginia I North Carolina I Pennsylvania I Virginia I spilmanlaw.corn
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BEFORE THE

PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2018-318-E

IN RE: Application ofDuke Energy Progress, ) RESPONSE OF WALMART INC. TO
LLC for Adjustments in Electric Rate ) PETITION FOR
Schedules and Tariffs and Request for an ) RECONSIDERATION FILED BY
Accounting Order ) DUKE ENERGY PROGRESS, LLC

The Public Service Commission of South Carolina (" Commission" ) should deny Duke

Energy Progress, LLC's ("DEP" or "Company") Petition for Rehearing or Reconsideration of

Order No. 2019-341 ("Petition" ) to the extent it seeks reconsideration of the 9.5 percent Return on

Equity ("ROE") awarded to DEP by this Commission as DEP has failed to articulate adequate

grounds for granting its Petition.'he thrust of DEP's argument as set forth in its Petition is that

this Commission accepted Mr. Hevert's ROE testimony as reliable in the South Carolina Electric

& Gas Company's ("SCE&G") Consolidated Cases and, having done so, it cannot now find his

testimony to be unreliable here. DEP's arguments in support of its Petition are contrary to South

Carolina law as well as the Hope and Bluefield standards and should be rejected.

The standards governing the Commission's determination of the appropriate ROE are not

in dispute. South Carolina law requires that "[t]he Commission's determination of a fair rate of

return must be documented fully in its findings of fact and based exclusively on reliable, probative,

and substantial evidence on the whole record." Moreover, a utility's ROE "should be

'ee S.C. Code Ann. I 1-23-380.
'ee Docket Nos. 2017-207-E, 2017-305-E, and 2017-370-E ("SCE&G Consolidated Cases").
'etition, p. 12 (stating that "[t]he ruling in this proceeding... cannot be reconciled with the Commission's rulings in
the SCE&G consolidated cases").
4 Order No. 2019-341, p. 32 quoting Porter v. S.C. Public Service Commission, 504 S.E.2d 320, 323 (1998); see also
S.C. Code Ann. I 58-27-870(G).
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commensurate with returns on investments in other enterprises having corresponding risks,ns and

must be "reasonably sufficient to assure confidence in the financial soundness of the utility and

should be adequate, under efficient and economical management, to maintain and support its credit

and enable it to raise the money necessary for the proper discharge of its public duties."

DEP is not asking this Commission to base its decision on evidence produced in the record

of this case, but to base its decision on evidence that was produced in an entirely different docket

and related to an entirely different utility.t This request is contrary to South Carolina law. DEP

presented no evidence in this case to suggest that DEP and SCE&G were comparable in terms of

risk such that they should be awarded the same ROE, nor could it. Indeed, DEP's own evidence

suggested that its cotporate parent had "very strong credit ratings and financial soundness,ns which

contrasts markedly with the evidence produced in the SCE&G Consolidated Cases that SCE&G

was at risk of bankruptcy. Moreover, the ultimate ROE awarded in the SCE&G Consolidated

Cases was the result ofa settlement'hereas this case was fully litigated. These two utilities were

so obviously dissimilar in terms of risk that DEP's own ROE witness excluded SCE&G's corporate

parent, Dominion Energy, Inc. ("Dominionn), from his list ofproxy companies on this basis it was

not adequately comparable." DEP cannot now argue that it should be treated similarly to SCE&G

when all evidence suggests their dissimilarity.

s Federal Power Cotnm'n v. Hope Natural Gos Co., 320 U.S. 591, 603 (1944) (emphasis added).
s Dluefield Water Works and Improvement Co. v, Public Service Commission of West Virginia, 262 U.S. 679, 692-93

(1923).
t Petition, pp. 11-12 (discussing the Commission's ruling in the SCE&G Consolidated Cases).
'rder No. 2019-341, p. 3.
'ee Docket Nos. 2017-207-E, 2017-305-E, and 2017-370-E, Order No. 2018-804, p. 117 (noting that "[w]hile not
perfect, Plan B-L provides finality and certainty by removing the potential risk ofan SCE&G bankruptcy which might
have occurred without the merger with Dominion").
io Id. at 90.
" Direct Testimony of Robert B. Hevert, p. 15, line 9 to p. 17, line 2 (identifying selected proxy group and stating that
"[a] proxy group should consist of companies with risk profiles comparable to the subject company"); see Hearing
Transcript, Vok 8, p. 1889, lines 9-16, Case No. 2018-319-E (Cross-Examination of Duke Energy Carolinas, LLC
("DEC") witness Robert B. Hevert).
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Because SCE&G and DEP did not have corresponding risks, it is logical that they may be

awarded different ROEs, notwithstanding the fact that both SCE&G and DEP relied upon Mr.

Hevert as their ROE witness. Indeed, it is, in part, precisely because Mr. Hevert "offered the same

opinions [in the SCE&G proceeding] that he offered in this proceedingntt that justified the

Commission's finding that his testimony in this proceeding was "biased and not credible."'CE&G

and DEP had very different risk profiles, thus, the ROE needed to compensate them

consistent with the Hope and Bluefield standards were different. The Commission properly found

that Mr. Hevert's proposed ROE range simply was too high relative to the risks faced by DEP, and

the Company has produced no evidence in its Petition to suggest that this Commission's decision

to set DEP's ROE at 9.5 percent was improper.

CONCLUSION

For the reasons set forth above, Walmart Inc. respectfully requests that this Commission

reject the Petition for Rehearing or Reconsideration of Order No. 2019-341 filed by Duke Energy

Progress, LLC, to reconsider the 9.5 percent return on equity awarded to the Company.

'2 Petition, p. 12.
'3 Id.
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Respectfully submitted,

SPILMAN THOMAS 86 BATTLE, PLLC

By

Carrie H. Grundmann (admitted pro hac vice)
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103
Phone: (336) 631-1062
Fax: (336) 725-4476
E-mail:seaton s ilmanlaw.corn

c rundmann s ilmanlaw.com

Derrick Price Williamson
1100 Bent Creek Blvd., Suite 101
Mechanicsburg, PA 17050
Phone: (717) 795-2740
Fax: (717) 795-2743
E-mail:dwilliamson s ilmanlaw.com

Dated: June 12, 2019

Counsel to Walmart Inc.
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BEFORE THE

PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2018-318-E

IN RE: Application of Duke Energy Progress,
LLC for Adjustments in Electric Rate
Schedules and Tariffs and Request for an
Accounting Order

) CERTIFICATE OF SERVICE
)
)
)

I hereby certify that I have this day served one (I) copy of the foregoing document upon

the following parties to this proceeding via Electronic Mail:

Heather Shirley Smith, Esquire
Duke Energy Progress, LLC
40 W. Broad Street, Suite 690
Greenville, SC 29601
heather. smith duke-ener .com

Molly Mclntosh Jagannathan, Esquire
Troutman Sanders LLP
301 South College Street, Suite 3400
Charlotte, NC 28202
moll,'a annathan troutman.com

Rebecca J. Dulin, Esquire
Duke Energy Progress, LLC
1201 Main Street, Suite 1180
Capital Center Building
Columbia, SC 29201
rebecca.dulin duke-ener .com

John T. Burnett, Esquire
Carnal O. Robinson, Esquire
Duke Energy Business Services, LLC
550 South Tyron Street
Charlotte, NC 28202
'ohn.burnett duke-ener .com
carnal.robinson duke-ener .com

Frank R. Ellerbe, III, Esquire
Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449
Columbia, SC 29211
fellerbe robinson ra .com

Brandon F. Marzo, Esquire
Troutman Sanders LLP
600 Peachtree Street NE, Suite 3000
Atlanta, GA 30308
Brandon.marzo troutman.com

Len S. Anthony, Esquire
The Law Office of Len S. Anthony
812 Schloss Street
Wrightsville Beach, NC 28480
Len.Anthon 1 mail.com

Nanette S. Edwards, Esquire
Andrew M. Bateman, Esquire
Alexander Knowles, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201
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Certificate of Service
Docket No. 2018-318-E
Page 2

Robert R. Smith, II, Esquire
Moore & Van Allen, PLLC
100 North Tryon Street
Suite 4700
Charlotte, SC 28202

Scott Elliott, Esquire
Elliott & Elliott, P.A.
1508 Lady Street
Columbia, SC 29201

Garrett A. Stone, Esquire
Michael K. Lavanga, Esquire
Stone Mattheis Xenopoulos &, Brew, PC
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower
Washington, DC 20007

Bess J. DuRant, Esquire
Sowell & DuRant, LLC
1325 Park Street, Suite 100
Columbia, SC 29201
bdurant sowe1ldurant.com

Robert Guild, Esquire
314 Pall Mall Street
Columbia, SC 29201

Bridget Lee, Esquire
Sierra Club
9 Pine Street, Suite D
New York, NY 10005
brid et.lee sierraclub.or

Stinson Woodward Ferguson, Esquire
Southern Environmental Law Center
463 King Street, Suite B
Charleston, SC 29403

Thadeus B. Culley, Esquire
Vote Solar
1911 Ephesus Church Road
Chapel Hill, NC 27517

Richard L. Whitt, Esquire
Austin & Rogers, P.A.
508 Hampton Street, Suite 203
Columbia, SC 29201
RLWhitt AustinRo ersPA.com

Gudrun E. Thompson, Esquire
David L. Neal, Esquire
Southern Environmental Law Center
601 W. Rosemary Street, Suite 220
Chapel Hill, NC 27516

d~al

Dated: June 12,2019

Stephanie U. Eaton (SC Bar No, 80073)


